
Under familiar principles of statutory construCtion, the Act must be read to avoid the

constitutional Q'lCStion that would arise if Congress bad authorized the FCC to prohibit LECs

from recovering their actual historical investment. S&~. Rust v. Sullivan, 500 U.S. 173.

190-91 (1991); Ashwander v. Tennessee Valley Auth., 297 U.S. 288. 347 (1936) (Brandeis. J..

concurring). Precisely to avoid nmning afoul of constimtional concerns. where an act of

Congress specifies that a regulated business should be allowed a "just aDd reasonable" rate, such

language is universally constrUed to require compensation sufficiem to meet constitutional

standards. ~~, FPC v. Hope Natural Gas Co., 320 U.S. 591, 5~ (1944); _.11m kISI

Cem. Power" Lilbt Co. v. FERC, 810 F.2d 1168, 1175 (D.C. Cir. 1987) (explainjng that

conpessional standard "coiDcides with that of the CODStimtion"). That same construction must

be applied to the 1996 Act - to allow the LECs the opportunity to recover as much of their

actual, historical invesunem as the market will allow. Aid, most eenainly, the Act may not be

interpreted to prohibit the States from even considcrin& wbetber to allow LEes to recover some

of their unrecovered historical costs.

2. The FCC's rules UDlawfully deIly LEes aa opportuDity to recover
their true forward·looIdq costs.

1'be national priciDI repne imposed by the FCC is invalid for IDOtber independent

reason: it does not even allow LEes an opportunity to recover their full forward·JnnkjpI costs.

The term "cost- in § 252(d)(1) DmIl'be read to ensure that a LEe is permitted an opportunity

to recover III of its true costs. tL. Hms, 320 U.S. at 595; • 11m Jersey Cent. Power &

LiIln, 810 F.2d at 1175. IDc1t*'. the Constitution requires that a LEe be permitted to recover

full costs in each sepnem of 'its business. It bas long been settled that a regulated enterprise

cannot be required to sell a lme of service below cost on the theory tbat profits from another

aspect of its bU5ine~ - particularly an unregulated line of its business - will compensate for the
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confiscatory rates.. S$L~. Broog-Scanlon. 251 U.S. at 399 (Holmes. J.); _ il12 Norfolk

&; w. By. v. Conlg. 236 U.S. 60S. 609 (1915) (explaining that a common carrier may not be

required to tranSpOrt a "commodity or class of traffic" at "less than cost").

The rule adopted by the Commission. however: falls woefully short of meeting the

constitutional standard by failing to allow an incumbent LEC to recover even its trUe forward-

loolcina costs. The FCC has dictated that aLEC's forward-looking costs must be based not on

the LEC's "existinl oetWork clesip. aDd teehnololY. - • First Repon aDd Order 1 684. but

ratber on the costs of a hypothetical network coDStrUCted with the -most efficiem teehnology...

given the LEC's current wire center locations. Jsl.. 1685. By iaDorina me teehDololY a LEC

may 'Eft1'Uy have deployed in favor of a hypothetical most-efficient altemative. this rule ensures

that COsts will be UDderstated.

In addition. the FCC does DOt allow LEes to recOver !heir fun joint IDd ~cmimon costs.

The so-alled -reasonable allocation- of forwarcl-lookiDl joint IDd common costs, Fint Report

and Order 1 672, that the Commission includes in its priciDI rule in fact ensures mat a large

ponion of LEe's joint aDd common costs will 10 unrecovered. The FCC determines that it

would be reasonable -to allocate only a relatively small share of common costs to certain critical

network elementS. such as die local loop and collocation, tbal are most difficult for entrants to

replicate. - but that it would beu~bJc to allocate common costs win inverse proponion to

the sensitivity of demand for the various network elements aDd services. W 1sL 1696. In other

words, in more pJaiD En,lilb, die LEes are free to allocate joiDt aDd common costs to network

"
elements on w~h they will'DOt be able to recover those cosg (because of the availability of

competition for those elements). but are DOt allowed to allocate sipificaDt common costs to

those elements on which tile LEe bas a lood chaDce of recoveriD& tbem in the marketplace.
. t
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In reality, the FCC's "reasonable allocation" rule preventS LEes from recovering a large portion

of their joint aftd common costs.

D. GTE wn..L SUFFER IRREPARABLE HAR.\l ABSENT A STAY.

If it is allowed to take effect, the Commission's rules will immediately cause irreparable

harm to GTE in at least two material respects. First, they will have an immediate and

irreversible adverse impact on scores of negotiations and biDding arbitration proceedings in

which GTE is currently involved pursuant to § 252. SecoDd, by requiring States in such

arbitration proceedings to impose below-cost prices on·iDcumbent LECs. the rules will subsidize

the entry of inefficient carriers and will thereby cause GTE to suffer extensive and irremediable

losses of customers, revenue and goodwill before this Court can review the validity of the

Commission's action.

A. The COIIIIDIssIoD's Order wm Immediately Dictate the Terms' of OnlOiq
Voluntary NepdatiODS and State Arbitratioas.

The Commiuion's order - and particularly its priciDI staDdards - will immediately

short-circuit the § 252 negotiations and arbitrations currendy UDder way. By providing a

detailed set of default terms. the order will sweep a host of key issues off the bargaining table.

For example. the Commission',! default priciDI levels will remove virtually any incentive a

requesting carrier may have to nelotiate over price by tixiq a baseliDe from which bargaining

can move in only one direction - down. ~ McLeod Aft. 19. IJXteed. the Commission bas

candidly ackDowledled that its rules "may serve as a de facto floor or set of minimum

standards" that cbanDel negotiations'. NPRM. Fed. Rei. 18311· 03. at 120 (CC Docket No. 96­

98) (Apr. 19. 1996). and.bas declared that "[t]be default proxies we establish will. in most

cases. serve as presumptive ceiliDp." First Report aDd Order 1768. Given the Commission's
,

own predictions, there can be no doubt the rules will have an jmmt4iate imp~ on Degotiations
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and arbitrations by. denying GTE an opportUnity to bargain for prices that are higher than those

dictated by the. Commission. In fact. even before the rulemaking was complete. the mere

expectation that the rules would soon be in place had a marked detrimental effect on the

bargaining process. 1~

The rules' stifling effect will only be aggravated by the Commission's conclusion under

§ 2S2(i) that requesting carriers must be granted access to any individual interconnection, service

or network element on the same terms given any other carrier. ~ Fint R.epon and Orcter

, 1314. This radical "most favored nation" requircmem will sttan&1e meanjnaful negotiations

by dictating that any concession made by an incumbent LEC as pan of an intearateel agreement

must be automatically available to all requestina carriers without regard to the other terms of the

bargain. s.= Mcleod Aff. 1 9.

The impact of the Commission's N1es will alsO be funber exacerbated by the strict

timetables imposed by the Act. After a carrier requests interconnection with an iDcumbent, that

carrier and the incumbem have only 135 clays to Del0Uate an apeemem before either pany.may

seek binding arbittation. S= § 252(b)(1). Once requested, arbitration must be coocluded within

niDc months of the original interl?0DDeCtion request. ~ I 252(b)(4)(c). GTE is currently in

-
the midst of oegotiatinl dozens of agreements pursuant to 1252(a)(l) in 28 States. Mcleod

Aff., Ex. 1. In several intunces, the initial 135-day period bas already expired•• isL,; in

others, the 26-day period d:uriD& which petitions for arbitrations must be filed (160 clays

following the start of Delotiations) has IUD or will soon run. • &; aDd in still others

12 For example, after weeks of serious oeaotiatioDS, a comprehensive UDderstamling between
GTE aDd SpriDt was scuttled in part because it was aDliciparecl that the Commjssion's proxy
prices would give SpriDt more advantageous terms than it could Del0tiate from GTE. .s.;;
McLeod Aff. 111'. .
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arbitrations have already been requested and must be resolved by as early as November 8. 1996.

Mcleod Aff., Ex. 2. 13 In those arbitrations. state commissions will be required to impose the

default prices mandated by the Commission unless they can flI'St approve completed cost studies

consistent with the Commission's methods. ~ First Repon and Order 1619.

Moreover, cenain requesting carriers, such as AT&T, are urging state commissions

simply to impose the FCC's proxy prices on GTE immediately rather than undertaking such

studies. ~ Mcleod Aff. 1 14. AT&T, in fact. has already succeeded in having that position

aclopted in the arbitration proceeding between GTE aDd AT&T in California. In an oral Nling,

an administrative law judge recently determined that rates in California will be set using the

FCC's proxies since it would be too iDconvenient to work with actual cost studies in the time

available. Thus. while GTE bas already prepared aDd offered cost data in California. UDder this

ruling the arbitration will focus instead on applying the FCC's proxy prices. As this experience

already shows. the FCC's proxies and the impeDdinl deadUnes imposed by the Act simply put

. inexorable pressure on the parties aDd the States to treat the FCC's IUles as the presumptive

terms for the entire agreement.

As a resul~ if the rules are not stayed peDdiDI review. GTE wiD be left with two

uninviting alternatives. GTE may enter into "privately Dqotiated" apeemems whose terms ~.

in reality. diewed by the CommissiC?n's rules. or it may wait to bave similir terms imposed on

it by~ commissions adiDI pursuant to the FCC's dimt. In the event some of the tules are

later strUCk cloWD, GTE will bave lost forever the oppO~ty to DeJotiate with competing

carriers free from the infl_ of the Commission's unauthorized set of presumptive terms.

13 For example.; arbitrations with AT&T in virtually all GTE Stares must be resolved by
December 12. 1996. ~ McLeod Alf.• Ex. 2.
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The loss of such bargaining opportUnities in itself constitutes a classic form of irreparable injury.

~ CanoD v._ Amerigp Brands, Inc., 450 U,5, 79. 87-88 & n, 14 (1981) (loss of opportunity

to compromise Title vn claims on mutually agreeable terms as prefetTed by Congress is

irreparable); Local ,Division 732, Amalgamated Tgpsit Union AfL-CIQ v. Metropolitan AtlantA

Rapid Transit Autb.. 519 F, Supp, 498. 500 (N,D, Ga. 1981) (lost bargaining opportunities

constitute harm of an irreparable nature), vacated OD other mNwM. 667 F,2d 1327 (11th'"cir.

1982),

If the current rules are overtUl'DCCl, moreover, it will DOt be possible to undo the harm

to GTE. Even if it milht be possible to reopen Degotiations, it would be impracticable, if nOl

impossible, to undo the effects the Commission's order will have on scores of agreements

negotiated or arbittated UDder its shadow, Once apeemems dictated by the rules are in place,

companies will struc:tUre a ranae of busiDess plans arouDd those apeemems. ~ Affidavit of

Barry W. Paulson ("'Paulson Aff. ") l' 5-7 (attacbt4 to loa Motion at Tab E), Customer

expectations UDder DeW service arraDIeD1eDtS similarly will solidify. Once these cbanaes take

place, it will DOt be possible for parties simply to scrap workiDa arrangements to go back to

square ODe under a DeW set of N1es.

B. The Coma"", Rules aad PricIDI StIDd". WU1 Result in a SubstUtial
aad irremediable Loss of Customers, GoocIwiD and Re.eaue.

As soon as it becomes effective, the Datioual priciq regime promulgated by the

CommiS$ion will beIin subsidizjng competitors at GTE's expense, thereby causing GTE to suffer

irremediable losses in customers, JoocSwill aDd revenue. As outliDed above, the CommiS$ion's

pricing regime systematically requires incumbents to offer requestiDa carriers prices below actual

costs. The CommiS$ion's rules will thus artificially allow entry by competitors whose own

inefficieucies will >be, in effect, subsidized by below-cost pricing. .s. Afftdavit of Orville D,
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Fulp ("Fulp Aff...) -, S (attached at Tab C). The result will DeC'e5sarily be a loss of customers

and revenue unrelated to efficient competition. and such losses will be effectively impossible for

GTE to recapture. ~ Affidavit of Donald M. Perry ("Perry Aft. ")" 6-9 (attached at tab D).

The default proxy prices the Commission bas set for unbundled loops and switching

ensure that GtE cannot come anywhere close to recovering its "total element long ron

incremental costs" for loops and switching, even where tbe TELRle amounts for those elements

are calculated purely according to the FCC's own chosen methoclolOlY, aDd even when no

additional allocation of joint and common cosu is included. SK Supp. Trimble Aff. " 6. 12-

19 (auaehed at Tab B).

Competitors that obtain access to unbundlec1l00ps aDd switchiDl at anything approaching

tile Commission's artificial prices will be able to offer local service at a substantial discoum

from GTE's rates, thereby ensuriDa that GTE will suffer a loss in market sbare. _This artificial

advanra,e will be particularly keen for numerous compedq carriers that already have certain

facilities, such as switches, in p1lce. SIR Pulp AlI. ,. 5-10, 14. Such competitors are well-

poised to take immediate advantale of die Commission's price subsidies, panic:ularly in urban

areas where dley can rapidly wiD over lower-cost, biIher-protit customers. Sss isL. " 8-9, 14.

The demand for local service is such tbat I rival wbo offers even a slilht discoum from an

incumbent's rates can cause the iDcumbent to suffer a substantia) loss in market share. ~

Peny !Uf.•'6-7. Taken qetber, the" Commission's various below-cost pricq Nles will

result in substamial aDd rapid losses of martet share for GTE, and die losses resulting from this

•
subsidized competition will be pennment. ~ ilL ,. 8-9.

In addition to the number of lost subscribers, incumbent LECs like GTE will suffer

nooquantifJable iDjU;t)' to c:ustOIDCr looclwill as a result of tbe Commission's order. The
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Commission's pricing IUles will artificially subsidize rivals aDd. allow them to undercut an

incumbent's prices even if they cannot provide-any greater efficiencies. SK Fulp Aff. 1 S. The

new .competitors' ability to offer lower rates, in tum, will seriously harm the incumbent's

reputation and customer goodwill since custOmers will naturally perceive higher prices as a sign

of inefficiency. Such unrecoverable losses of goodwill are routinely recognjzed as a form of

irreparable injury justifyiq a stay. s., U. Multi-Qpnncl IV Cable Co. v. Charlottesville

QualitY Cable Qperatinl Co., 22 F.3d 546, SS2 (4th Cir. 1994)}4

Finally, to the extent GTE bep providing services or access peDdm, appeal under

pricing standards that are later strUCk down, GTE will incur substamial permanent losses.

Obviously, as they lose customen to competitors who pay only die below-eosl prices set by the

Commiuion, iDcumbems such as GTE will lose retail revenues. ~ Perry Aft. 19. Moreover.

there will be no way to obtain redress for such losses, sila Deitber me competing carriers nor

the Commiuion likely could be required to make GTE whole even if the rules are later strUCk

. down. The threat of such unrecoverable ecoDOlDic loss coDStimtes irreparable harm justifying

a stay pending judicial review. Ss, u.., Ilk" E1ec. Com" Ip;. v. C'mR, 28 F.3d 1466,

1473 (8thCir. 1994); NdiPnRemmiu Co. v. Bam, 82S F.2d 1220, 1226-29 (8thCir. 1987).

m. A STAY PENDING JUDICIAL REVIEW WILL Nor IIAltM OI'BER
PARTIES AND WILL SERVE THE PUBLIC INTEREST.

A stay will cause DO balm to other parties for the simple reason tbat. the FCC's rules are

not n&:ec1ed for me traDSition to local competition UDder tbe Act. AJ Coapess envisioned,

competitive emry into local~ will proceed on scbedule through private DeI0tiatioDS and

I. ~ aim Buicomputer Com. v. Scott, 973 F.2d 507, 512 (6th Cir. 1992) rThe loss of
customer goodwill ,often amounts to in'eparable injury because me damaps flowing from such
losses are difficult to compute. -).
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stare arbitrations even without those rules. Moreover, if the rules are ultimately upheld,

agreements caD-be readily modified to comply with the Commission's prescribed national rules.

Thus, if this Court grants a stay, American consumers will receive the benefits of local

competition consistent with the statutory deadlines and the goal of promoting economically sound

invesunent and entry.

For that very reason, many private negotiations have already gone forward and many

were nearing completion when the Commission announced its rules. The bulle of the work of

creating local competition can thus be achieved by private parties. Indeed. it would be ironic

for potential entrants to argue that any delay in the Commission'5 reaulations will harm them,

when the paramount emphasis in the Act was to allow private negotiations to create the new

market in local telephony largely unfettered by detailed federal regulations.
. .

For similar reasons. the public imerest in achievina the .rapid and efficient inttocluction

of competition in the local exc!wlle will best be funbered by a stay peDdiDa judicial review.

Privately negotiated agreements backed by arbitratioDS are the key mec:banism CODgreSS chose

to facilitate the growth of local competition, aDd negotiations will continue UDder a st2y. All

sides to these negotiations have iJ;Jcentives to proceed and coDClude agreemems UDder the A~t.

New entrants will push forward to take advamap of oppommities in the local exchange market

while incumbent LEes will WIDl to .earn fair compensation for intercoDDeCtion arrangements

required UDder me At;t. A stay is thus entirely consistent with the public interest. since the

system for creatiD& local competition under the Act can 10 forward whether or not the
.

Commission's rules are in place. If a stay is denied. however, there is a substantial risk that

progress toward competition will be gravely impaired due to the false start created by the
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Commission's unl~wful rules and their immediate destrUctive effect on the system of free.

private negotiafton that Congress built into the Act.

CONCLUSION

For the fore,oing reasons, this Court should stay the effectiveness of the Commission's

First Report and Order in its entirety pending disposition of GTE's petition for review. At a

minimum. the Coun should stay the effectiveness of the pricing provisions in the Commission's

lUles. §§ 51.501-51.515. 51.601-51.611. 51.701-51.717. The Court should also expedite

judicial review. so that any delay to the development of competition caused by the FCC's false

start is minimized.

Respectfully submitted.

William P. Barr
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Cb) Except u provided ill Md1am 223
throuch 22'l of thiI title. iDcluI:tft. aDd IeCtlQD
332 of thiI title. aDd IUbJeet~ the PI'CWiIloDI of
1eCtt0D 301 of thiI title aDd aubch.apter V-A of
thiI cb&pter. IlOtbinc m thiI chapter Ib&11 be
camtrued ~ apPb' or ~ lift the CammtatOI1
J1U'iad1cticm with J'eS])eCt to (1) c:barps. C)·IIffl.
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CODDecticm With tbe 1acD1tt. of aDOthe%' carr1er
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traDed b)'. or UDder direct or iDdirec:t cammcm
caatrol With IUCb carrier. or (3) &DJ camer m­
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IOle1)" tbrouch cazmeetloD by radio. or by wire
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rier may provide for virtual collocation if the local nch.up
carrier Qemonstrate5 to the State commjuion that physical col.
location is not practical for t«hn jcaJ !"eUOla or becauae of
.~ limitations.
(d) 1MPt.EJaN'rATION.-

(1) IN GENEJW,..-WithiD 6 monthl after the elate of enact.
ment of the Telecommunicationa AJ:.t of 1996, the Commjnion
sball complete all actions necessary to establish regulations to
implement the requiremenu of tbilleCticm.

(2) AcCESS STANI)AJlDS.-m~ what network ele­
menta mould be made available for~ of lUbaec:tion
(cX3). the Commi..ion ahall mnaider. at a minimum, wheth·
er-

CA) .:cell to aw:h network e]ementa u are proprietary
in nature it Dece".ry; aDd

(B) the failure to~ .:ceu to web DeMOrk ele­
ments wauld impair the ability of the telecammunicatioDi
c:anier M'Cldnr accZl. to pnrride the MI"'ricea that it aeeks
to aft'er.
(3) PusEaVATION OF BrATE Accrss JlEGUL.\T10NS.-In pre­

ICrihiDr aDd enfOl"CiDl ~tiODI to implement the require­
menta Of thiI aectiem. the CMnmiuian aball DDt preclude the
eDforcemeDt of aD)' recWaticm. order. or policy of a State cam·
miuian that-

CA) enebU.bM &CCIU aDd iD&en:mmec:ticm obliptiODI
of loc:al ..,;wnp c:arrien;

(B) ja c:cmmtent with the requirements of this aec:tion:
aDd

ee) does Dat tubltmtially Pi.vat implementation of
the raquire""CIta of this MCtiaD aDd the purpoMI of this

ee)~G ADIIDUSl'RATION.-
(1) CoVM1SS10N AtmlOJtn'Y AND JOBISDlcrJON.-The Com·

mjmcm Ihall create or Mmanate ODe or more impartial entiti..
to .mini.. telecommUDicaticma numbering aDd to make
such numbers aftilable em an equitable basis. The Commiuion
abaJl haft aclusift~ 0'ftIr tbaee portiODI of the
North American Numberini~ that pertain to the United
Stags. No~ in tbia parqrapb aball preclude the Commij.
aiaD fl'Dm del..-tine to State c:ommiuiona or other entiti.. all
or ., particm of IUCh juri.8dieticm

(2) COS1'S.-The c:a.t of -.Ni,binr telec:omm.unicaticma
zaumberiDr aclmiDiItration ~ta aDd number port·
abiUty ab.ill be bome by all ta18cammUDicatioDi carriers em a
campretltively neutral buia u Mt.ermiDecl by the Commission.
en EnvPnONS. SUsP!:NsJONS. ANI) MODD'lCATlONS.-

(1) EnvPnON PO& CDTAJN atJaAL TELEPHONE COMPA·
NIII.-'

CA) EnvPnoN.-8ub...wm (e) 01 thiI MCticm ab.a1l
DOt apply to a rural tel8pbaDe CGIDpm1)' UDtil (i) aucb com·
puy bu rec:emad a DaDa fide~ for intereaDDecticm ,
.mcea, or network elementa, aDd (li) the State c:ommia­
8iaD cletanniDel (UDder IUbparqraph CB» that aucb ft­
quelt ja not. un.duly eamoDw:a11y -burGenaoJDe., it tech-



meally feasible. and a consistent with aection 254 (other
than .ubaections CbX7) and (cX1XD) thereof).

(B) STATE TERMINATION or F"X'EM'P'%'ION AND IllIP1..EXEN.
'I'AnON SCHEDULE.-The party mekinr a bona fide requut
'Of a rural telephone cam~y for interconnection. semc:es.
.or network elements shall submit a DOtice of ita request to
the State commission. The State commiuion Ihal1 conduct
an inquiry for the p\1J"POR of ciet:erm.iz1inr whether to ter·
miDate the aemption under subparqraph (A). Within 120
ciays after the State comm;..ion nc:ei'ftl notice at the re­
quest, the State commiuion shall termiMUJ the exemption
if the request iI not UDduly ec:oDOmically burdenaome. i.I
tedmica1ly feUble, azul is coDSiateDt with MCticm 254
(other thaD aubMct:iona CbX7) and (cX1XD) thea). Upon
termiDation of the aemption. a State commiuiOZ1 aba1l ..
t&blW1 m implementation lCbeciule for compJienr.e with
the request that is conaistmt in time IDI1 menDer with
Commiuion rerulatiou.

(e) LDa'rA'nON ON EXDIPTION.-Tbe eumptian pro.
'rided by tbiI parapapb aha11 DOt apply with~ to •
requ_ UDder aubMc:ticm (e) from a c:ilble operatDr pnmd­
inc 'ricleo ptUCT,mminc, and 'MldnC to prvrid.e aDY t.ele­
commtmieationa Ien'ice, in the area in which the naral
telephone company pro'ridel 'lid80 protnmminr. The limi­
tation CODtaiMd in tbia IUbpuqraph aha1l DOt apply to a
rural teltaPboDe CDlDPCY that ia·1Irimdiu W:Ieo prOlftJD­
miDI on tbe date of eneetment of the T~UDicatiGD.I
AJ:t of 1996.
(2) St.IsPDaDOMS AND MODIFlCA.TlONS l'OIt IWUL Cd­

JUEItS.--A loc:al gc:blnp carrier with fewer than 2 perceDt of
the Naticm'. aublc:riber~ m.ta11ecl in the aaU!pte Dation-'
wide may petiticm a State commiuioD for a wapensicm or
modification of the application of a requiremeDt or requUoe­
menta of IUbleCtion (b) or (c) to wleDboDe adwnp .mce fa­
ciliti. specified in suc:h petition. The State mmmjuion aball
If'8Dt such petition tD the uteDt that, aDd. far auc:b duration
U, the State commiuion determiDea that lUeb av.apenaion or
modification-

(A) i8 DeCeSIary-
(0 to awid a IiIDific:az1t ad¥era ecDDomic impact

em URn of telec:ommumcatioDs aenic:ea pnerally;
. .(il) to .netic! impewin, a requirement that is un­

cluly ecaDOmically burde'Qaome; or
(iii) to awid impwinl a requiremeDt that is tecb­
~ iDfeuible: u.cl
(B) i.e c:auistent with the public int.erm. amwmeDCl!,

ad MClllIitJ.
The State mmmiNion aball act upCIIl aDy petitioll m.cl UDder
this pu'aIra= wit.hiD 180 dayr &ftc NCIi'rinc suc:h petition.
Pendin, iuch action, the State eammiesjmt may suPeDd en­
fon:emmt 0( the requirement or NqUiremeDta to which the pe­
titiem appDe. with~ to the petiiicminr c::arri8r or c:arriera.
(I> CoNTDfUa) 1tMrOJtCEM!!NT OF ExcHANca Acczas AND

brrEJtcrOHNECTlON _tn:R.DmN'TS.-on ad. &ftc the dat:e rJl aact-





communications carrier or carriers without reprd to the
stancia.rd5 set forth in subsections (b) and (e) of section 251.
The qreement shall include a detailed schedule of itemized
charres for interCOnnection and each aervic:e or network ele­
ment included in the agreement. The agreement, including any
interconnection .,reement negotiated before the date of enact­
ment of the Telecommunications AJ:t of 1996. shall be submit­
ted to the State commission under lu.baec:tion (e) of this sec­
tion.

(2) M.EDlATlON.-Any party neratiatiq an qreement
under this aec:tion may, at aDy point in the DefOtiatiOn. uk a
State commillion to participate in the DeIOtiation and to medi­
ate any difFerences ariJini in the coune of the ne,otiation.
(b) AGREEMENTS AJuu'YEJ) AT THRoUGH CoMPULSORY ARBITRA­

nON.-
(1) AumtATJON.-Durinc the period from the 135th to the

160th ciay (inclusi...) after the elate em which an incumbent
local ncb • n ,. carrier receives a request for uerotiation under
thiI MCtion, the carrier or aDy other party to the nerotiation
may petition a State commiuion to arbitrate any open iuues.

(2) DtrrY OF PEI11JONEL-
CA) A party that petitiona a State cmnmi..iou under

parqraph (1) shall, at the am, tim. u it submits the pe­
tition, prcmde the State commiai= alI relevant docu­
mentation conc:emiDI-

Ci) the ~lved iuues; .
Cll> the paCtion or each of the parties with respect

to thole iuues; aDd
Ciii) any other iuue diIcu.ued and lWOl..ci by the

)W'ties.
(B> A party petition.iDI • State commiJaian under

parqraph (1) Iha11 provide a copy of the petition and any
Goc:WnentatiOll to the other party or parties DOt later than
the ciay on which the State commi..iem receives the peti-
tioD. .
(3) OPPoJmJNlTY TO JlESPONJ).-A DOn-petitioni.Dl party to

a DqOtiatiOlllmcier this HCtiOll may rapond to the other par­
tY. petition and provide such additional information u it
wishes within 25 clays after the State commiuian receives the
petition.

(4) Ac'nON BY STATE COMMJSSTON.-
CA) The State commiuioD Iball limit its conaideration

of aDy petition uncier parqraph (1) (and By respmae
thereto) U) the iuues Nt forth in the petition aDd in the
~, if aDy, filed \meier puqraph (3).

C!I.> The- State commiuion may require the petition.iD&
party aDd tM ruponctiDc party to pnmcie IUch informa­
tion .. may be Deca.ery for the State commiuion to ruc:h
a dac:iaioD OIl the UDI'UOlved iauea. If aDY perty refUMI or
failS ~D&bly to rupmci OIl a timely bUi.s to B1 rea­
1GII&b1e requat from the Stme cmDmiuiOD. then the State
c:ommiuion may prOCMd em the buia of the best informa­
tion evailable to it from wbatner IOW'CI Gm'9eG.



(C) The State CD"'m;uicm aha1l resolve eae.h issue let
forth in the petition aDd the respona, if any, by imposinl
appropriate CODClitioDa u .required to implement sub­
section (c) upon the parties to the qreement, and shall
conclude the resoluticm of aDY UD!'UOlved issues not later
than 9 months after the date em which the localu~
carrier received the request UDder this aection.
(5) REFuSAL TO NKGO'rIA'l'E.-Tbe refu.aal of any other

party to the -nelOtlaticm to participate further in the nerotia­
tions, to cooperate with the State annmi'.;on in carrying out
its function u an ubitr'Uar, or 10 amtiDue to n.tiate in load
faith in ~fl'eleDCe.or with the UIiataDce. of the State com­
miuion be CODaicierecl a failme to DI(O~te in poe! faith.
(c) STANDAJU)S FOR AurmA'l'10N.-m NMh'iDI by arbitration

under subsection (b) aD)' opeD .IM and impomDa' conditions upon
the parties to the qreemezLt, a Stme cammiMiem Shall-

(1) ensure that mch r.-lutiaD aDd CODditicma meet the re­
quirements of .....icm 251, iDcbadiJac the nplatioDa pruc:ribed
by the CommjyiOD punuaDt to eec+jnn 251;

(2) utabU,b aD)' ru. .. imeraIa.Dec:tic llel"'rica, or net­
work elemenu~t.Dwablectinn (d); and

(3) Pnmde a ICbecbile far impl"llM'!'t'ltiOD of the terma and
caD.ditiou by the partieI t.D the apwmeDt
Cd) PRICING STANDA-,.-

(1) 1N'rDCONNBc'nQN AND .1*0_ ZXna:NT CHA'G!S.­
DetermiDatioDa by a State ....m;-vm of the jut aDd NUOn­
able rate for the iDtez : C'n ""*"'ia1a of f'adlitiM aDd equipment for
purpoIeI of 1Ub-c:ti0ll (cX2) 0I1KtiaD 251. and the ju.t and
reuonable rate far ..work ehnwntl far JNl12CI. of sub-
MCtiOD (cX3) of ncb ..=thm- .

(A) IbaU be-
m baed aD tile caa (determiDed without ref­

ereDCe to a rate«-Ietati1 .. other ras:e-b.1ed proceed­
iDe> of~ct!::f tile iDt.ermnzaec1ion or network e1e-
JD8Ilt (. ia applicable). and

eii) urndilCrimmetGr1. and
an ma)' iDdude a rw.",eb\e profit.

(2) C!lA.ItIZS POa ftAMBPOIa' AND 'l'BIUGNA'l'JON OF TRAF­
nc.-

CA) IN GENII:BAL.-For the pmpo•• of compliance by
an incumbent local ezcbenp carrier with leCtion 251(bX5),
a State c:ommi.mnn tbal1 nat matidel' the tenna and candi­
tiont for rec:ipraca1 ....pen.tinn to be jutt aDd reuonable
un)••

(i) mcb t.-mt ad coadffiau pnmde far the mu­
tual mel r:ttt'al NCD'., b7 each carrier of cam

• e.""Ci.s:ed tba transport ad tenniDation on each
canier'1 IWtwwk fw:jli+;W of ca1lt that 0 .. te on

. the Detwwk ndJitiN 01 the otber c:anier;~
(ii) mcb t8nnt ad CDDditiOIl.I determine IUcb

COItI aD the·buia of. I"lODeble apprwimaticm of the
additional mati or t,mninmnc tueh Calla.
(B) Ruu:s Of CONBI'IIDCTJON.-Thit parqraph aball

DOt be con.ta'UIId-



m to preclude arrangements that afford the mu·
tual recovery of costs tbroUlh the offsetting of recip­
rocal obliptioDS, inducling l.rTanIemenu that waive
mutual recovery (.uch u bill-and.keep a.rrangemenu);
or

(ll) to authorize the Commi·.ion or any State com·
mission to enp.p in any rate regulation proceeding to
establish with particularity the additional costs of
transportiDg or termiDatiDr calls. or to require car·
riers to maintain records with respect to the Addie
tioD&! CDItI of such calls.

(3) WHOT "SALE PlUCES FOil m ECOIOroNICATJONS SEAV­
lCES.-For the ]NrJ)OMI of MCtioI1 251(cX4). a State commis­
sion shall determine wholesale rates on the buiI of retail rates
cbarpd to subKribers for the te1ecommUDicationa lemee re­
quested. ezclud.inl the portion thereof attributable to any mar·
ketme. bi11iDc. col1ec:tian. aDd other =-tI that will be avoided
by the local acb.np carrier.
(e) APPROVAL BY STATE COJOCSSlON.-

(1) Al'PBOVItJ. BEQUDtED.-ArJ.1 iAtercmmection qreement
adopted by neptiation or arbitration IhaIl be submitted for ap­
proft1 to the State commi,,;cm. A State cammi..ioD to which
an qreemem is aubmitteci aba11 appro•• or reject the qree­
ment., with writum fiDdin.. u to anI deficiencies.

(2) GBOUNDS FOa JtEJ:ECTJON.-'I'he State commiuion may
only reject- . .

CA) aD qNelDeDt (or aDY portion thereof') adapted by
I1eIOtiation unGer subMc:tion (a) if it fiDda that-

(i) the qrMmet (or portion thereof) dixrimi­
D&teI apiD.It a teJecmnmUDic:aticml carrier not a party
to the q!'eImeDt; or

. (ii) the implementation of aw:h qreement or par­
tion is DOt c:cmaiItent with the public interest, conven­
ience. aDd Deceuity; or
(B) aD qreemem (or aDY portion thereof') adopted by

arbitration UDder aubMcWm (b) if n finds that the qree­
meDt does DOt meet the requirements of section 251, in­
cludiDc the replations presc:ribecl by the Commiuion pur­
IUaDt to section 251, or the ItDciardI let forth in sub­
MCtioD Cd) of this aec:tiaD.
(3) PJt!:sDvATJON OF AtJTHOJUTY.-Notwit.h.ft.wndini para­:er (2), but subject to MCtian 253, nothinI in tbia MCtion
1 prohibit a State comm ;mOl1 &om establish;nl or enfon:­me other~~ts of State law in ita rrriew of an qree­

mmt., iDclUdiDc requirinl compJiuce with iAtrutate tel..
c:gmmYDhziODa aerrice quality J'aDduQa or requirements.

(4) SCHEmnz POllDEClSJON.-If the State cmnmiuion does
.DQt act to.~ or reject the qnemClt within 90 cla1l after
mimiuion by the parties of an qreement adopted by neaotia.
tion UDder subHction (a). or within 30 cla,. after lUbmiuion
by the parties of aD qr.mem adopted by arbitration under
subMCtion (b), tbe apeemeDt Iha11 be _meG approwed. No
Stue court aba1l haft juriadicticm to i.'iew the action of a



State COmmlSSlon in appzoYiDc or rejec::ting an agreement
under this section.

(5) CONl4I SSI ON'fO AC't IF STATE WUJ,. NOT ACT.-I! a State
commission fails to act to carry out its responsibility under this
section in anyp~ or other matter under. this section.
then the Commission shall iasue an order preemptmf the State
commission's jurisdiction of that proc:eediJ:J.i or matter within
90 days after beini DDtifiecl (or taP», DOUce) of such failure,
and. shall uaume the reIpOatribility Of the State commission
und.er tbiI section with~ to the proe»ed..U1c or matter and
act for the State commiuiOD. . .

(6) REvIEw OF STA'!'E tXWM'!SSION ACnONS.-In a case in
. which a State fai1a to act u deIcribecl ill parqraph (5), the

proceediDc by the Commiuiaa UDder mch~ph and. any
judic:ia1 rftie. of the CammjuiQD'. amaa. aball be the uclu­
ave remedies for • State cmnmiuiaa'. failure to act. In any
cue in which a Stue mmmi-ina mek- a determination
under this aecticm, IIDY party ag:ritmId. by mch determination
may briJ21 aD action ill lID applupriate Federal district court to
cieterm.iDe whetber the ap6llD'!Dt or atUemat meetI the re­
~entaof lecticm 251 &rid tbia eeeticm
(f) S'fATDa:N'%'S Of' GENaAu.T Av.4nABt,l TDMs.-

(1) IN GENDAL.-A BeD~ CDIIlpaDy may prepare
and me with • State ,..mjuiaa·• ...".,t of the termI and
coDdiuODl that aw:h CJIIIIptID.)' ...aJ1y cd'era within that
State to comply with tbe nqair-roeau tit -=cm 251 and the
reculatiDDI tbereuDder aDd tile et:endarda applicable under
thia IeCtioD.

(2) S'rATI COMVIsisPQN aavaw.-a\ State cammiuian may
DOt appro.. auch """,t. gn'_ aw:h ltatement complies
with lUbaection (d) oftbia lM'tiaa ad. MCtion 251 aDd the rei­
ulauou thennmder. Ezcept u prvtided ill aectioc 253, nothing
in tbiI aec:tion aball prohibit a State anamjajon from estab­
liabinC or eDfcm:iDc ather nqu,iJ-*Dta of State law in its re­
-new Of IUCh atat«memt, izv:&vtinl nquiriq campliaDce with
intrutate telecoIDllnmic:wtialla ..... quality candard.& or re­
quiremeDts.

(8) SCHI:DtJLI: POll UVi&W.-Tbe State e:ammiuion to
which • statema.t is tI.itted abaIl, ut later than 60 days
after tba date of web ieeVe-

(A) comp)et.e tbe r.,iaw ofmd1 st;etameat UDder para­
paph (2) CUac1wtiDc .,~ tbeNof>, UDleu
tba aubmittiq c::urier.- to _ ezteamaa of the period
far aw::b I_,iew, or

(B) permit ncb etaterneat to tab effect.
(4) AtmIOam TO COtft'DItJE UVI&W.-Parqraph (3) ahall

DOt pnclwle the State c:ammjaejm &om conti"um, to rniew
• atatemat that baa __ J*"IIlitted to tab effect UDder IUb-
parqraph (II) of Iw:b~ or from &JIPf'C"iDI or d.iI-
appzo~ auc:b -.temeDt "'-pIIraIraph (2). .

(5) DUTY TO NBGO'r1A1S MOl' Aii&Ct&D.-The submiuion or
&J)PJ'Oft1 of • Itatem«Dt UDder tbia mbMcti. Iball DOt relieve
a Ae11 operatiDr COIDplDy tJL ita duty to D8IUtWe the ten:DI and

,conditiona of an acz.....nt UDder aectlOC 25L



(g) CONSOLIDATION OF STATE P1tOCE.EDINCis.-Where not mean­
sistent with the requirementl of thiI Ar:t. a State commisaion may.
to the extent practical, co~lidate~ under sections
214(e>, 251m, 253, and this section in order to reduce administra­
tive burdens on telecommunications carriers, other parties to the
proceecllngs, and the State commission in ca:rryiDe out its respon­
sibilities under this Act.

Ch) FILING REQt1IRED.-A State commission shall make a eapy
of each .,reefDent approved under subsection (e) and each state­
ment approved under subsection (f') available for public inspection
and copym, within 10 cia,. after the qnement or statement is ap­
proved. The State commiuion may cbarp _ reasonable and non­
dilcrimi.natory fee to the parties to the qreement or to the party
filiDr·the statement to C09V the costa 01 _pptOfinl and filing such
qreement or statement.

(i) AVAILoABJLrrY TO 0'rH:EJl TELECOlOltOOcATJONS CAJUUERS.­
A local nchanre carrier aball make available any interconnection,
Mmee. or netWork element provided UDder an qreement approved
under thia JeCtion to which it is a part)' to any other requesting
t.elecommUDicationl carrier upon the ume termI and conditions as
tboM provided in· the qreement.

(j) DEnNmON OF lNCUIGZNT LocAL ExCHANGE CAJtJUEJL-For
purpales or this eec:ticm, the term -mcumbent local excbanp car­
rier" baa the me-nine pnmded ill MCtion 251Ch).



TABB


